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Meeting Agenda

1. Review of the Supreme Court website
2. Discussion of cases the Court did not review
3. National Voter Registration Act case
4. Voting Rights Act case
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Supreme Court Biographies

www.supremecourt.gov



Supreme Court Justices Timeline

www.supremecourt.gov



Although there are 2 high profile 
cases to discuss, sometimes what 
the Court decides NOT to hear is 
also important.

So we’re going to start off there 
first.

Supreme Court



12-1197 
PG Publishing Co. V Aichele, Carol, et al.

This case was denied by the court:



In 2012 Pennsylvania enacted a voter ID law.

The Pittsburgh Post-Gazette wanted access to the 
polling places on Election Day to observe & they 
were denied by local election officials based on 
Pennsylvania law which  only allows access to:

"election officers, clerks, machine inspectors, 
overseers, watchers, persons in the course of 
voting, persons lawfully giving assistance to 
voters, and peace and police officers, when 
permitted by the provisions of this act"

(their “watchers” are similar to our political party observers)

What was this case all about?

12-1197 
PG Publishing Co. V Aichele, Carol, et al.



12-1197 
PG Publishing Co. V Aichele, Carol, et al.

The decision was challenged & appealed.



3rd Circuit:

12-1197 
PG Publishing Co. V Aichele, Carol, et al.

The heart of the opinion involves three basic 
conclusions by the court:

1.members of the media should not be 
allowed any greater access to information 
than members of the general public; 

2.access to information for newsgathering 
purposes is different from access to a place 
for the purpose of engaging in speech; 
therefore,

3.an "experience and logic" test from similar 
cases involving other government activities 
applies in this case.



Supreme Court:

12-1197 
PG Publishing Co. V Aichele, Carol, et al.

The Supreme Court decided not to hear this 
case, so the 3rd Circuit ruling stands.



12-71

National Voter Registration Act: Proof of Citizenship



12-71

National Voter Registration Act: Proof of Citizenship

• It is important to remember which parts of 
Proposition 200 are in question here:
• The requirement to provide documentation 

of citizenship when registering using a 
federal voter registration form.

• NOT in question:
• The same requirement when using the state 

form, FPCA, or FWAB (although they are 
federal forms, they were not mentioned in 
the suit and are not maintained by the EAC)

• ID at the polls



12-71

National Voter Registration Act: Proof of Citizenship



12-71

National Voter Registration Act: Proof of Citizenship

7 to 2 
to uphold & affirm the lower court



Supreme Court Decision: 7-2

12-71 AZ v ITCA et al



Supreme Court Decision: 7-2

12-71 AZ v ITCA et al



AZ Argument: The Election Clause

12-71 AZ v ITCA et al

There is much 
discussion about 

the “Election 
Clause”,  so lets 
review that first 

before we get into 
the decision itself.



AZ Argument: The Election Clause

12-71 AZ v ITCA et al

Verbiage that is from the body of 
the decision is outlined in green & 
included to clarify summary.



AZ Argument: The Election Clause

12-71 AZ v ITCA et al

This was seen 
as insurance 

that the states 
would elect 

representatives 
to Congress and 
was discussed 
at length in the 

Federalist 
Papers (No. 59)



Yes, this is going 
back to the 
Federalist 
Papers!

12-71 AZ v ITCA et al



Supreme Court Decision: Election Clause

12-71 AZ v ITCA et al



Supreme Court Decision: Election Clause

12-71 AZ v ITCA et al



Supreme Court Decision: Election Clause

12-71 AZ v ITCA et al



Supreme Court Decision: Election Clause

12-71 AZ v ITCA et al



Supreme Court Decision: Election Clause

12-71 AZ v ITCA et al



Supreme Court Decision: Election Clause

12-71 AZ v ITCA et al



What does that mean?

12-71 AZ v ITCA et al

.



What does that mean?

12-71 AZ v ITCA et al

.



What does that mean?

12-71 AZ v ITCA et al

.



Supreme Court Decision: Election Clause

12-71 AZ v ITCA et al



What does that mean?

12-71 AZ v ITCA et al

.

It does not mean 
an automatic 

registration—if 
there is evidence  

presented that 
demonstrates 

ineligibility (age, 
citizenship, civil 

rights 
status/felony 

conviction, etc.)



Supreme Court Decision: Election Clause

12-71 AZ v ITCA et al



Supreme Court Decision: Election Clause

12-71 AZ v ITCA et al



What does that mean?

12-71 AZ v ITCA et al

.

The decision 
lays out the 
method for 

requesting the 
information be 
included by the 

EAC in the 
Federal Form 

State 
Instructions, and 
how to proceed 
if that is denied.



What does that mean?

12-71 AZ v ITCA et al

.



What does that mean?

12-71 AZ v ITCA et al

.



12-71 AZ v ITCA et al



12-71 AZ v ITCA et al But there 
were 
dissenting 
opinions  by 
in part by 
Justice 
Kennedy, 
and in the 
whole by 
Justice 
Thomas & 
Justice Alito.



12-71 AZ v ITCA et al

Justice Kennedy



12-71 AZ v ITCA et al

Justice Thomas



12-71 AZ v ITCA et al

Justice Alito



What changes?

Nothing.

This affirms the ruling by Judge 
Silver last year, so we will continue 
those procedures.



What changes?

Federal forms submitted containing 
identification information in field 6 will 
be keyed into the system and an 
attempted match with MVD will be 
made.
• If the voter is identified & eligible,  

they are put on the active voter file.
• If the voter is identified & ineligible, 

they receive a letter.
• If the voter is not identified they will 

be mailed the appropriate 
registration verification letter (DL 
mismatch, DOB error, etc.)



What changes?

Federal forms submitted lacking 
identification information in field 6 will be 
keyed into the system and an attempted 
match with MVD will be made.
• If the voter is identified they are put on 

the active voter file.
• If the voter is identified & ineligible, 

they receive a letter.
• If the voter is not identified they will be 

mailed the Recorder’s Certificate letter 
& they will have to vote in person the 
first time they vote if they do not 
resolve.



This is the 
most recent 
version of the 
Recorder’s 
Certificate, 
there were 
slight 
changes 
earlier this 
year to 
accommodate 
all-mail 
elections.



This is the 
common 
Spanish 
back to the 
letter



What changes?
The Secretary of 
State has already 
sent a letter to the 
EAC requesting 
the Arizona 
requirements be 
added to the 
Federal Form 
state-specific 
instruction pages.



What changes?

Louisiana Language

www.eac.gov



What changes?

Introduced Legislation in Congress

HR 2409 has been 
referred to the 
House 
Administration 
Committee



12-96

Voting Rights Act: Section 5 Preclearance



12-96

Voting Rights Act: Section 5 Preclearance



5-4
to reverse the lower court

Supreme Court Decision: 5-4

12-96 Shelby County, AL v. Holder



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4

.



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4

.

The decision 
focused on 
Section 4 
which is the 
formula 
under which 
a jurisdiction 
is covered 
under 
Section 5.



12-96 Shelby County, AL v. Holder

What does that mean?

.

The Court 
cites its 
decision in 
the  
Northwest 
Austin case 
from a few 
years ago 
where they 
intimated how 
this case 
would go.



12-96 Shelby County, AL v. Holder

What does that mean?

.

The Court 
refers to the 
15th

Amendment 
and the power 
it gives 
Congress to 
enforce voting 
equality.



12-96 Shelby County, AL v. Holder

What does that mean?
They 
acknowledge 
that this is the 
case under 
Section 2 
coverage of 
the VRA 
which applies 
to the entire 
Nation.



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4

.



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4
It is important to note here that the 
Congressional Reauthorization in 
2007 passed unanimously in the 
Senate (98-0) and by a vote of  390 to 
33 in the House prior to being signed 
by President Bush:



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4

1965:
Originally set to 
expire in 5 years.
1970: 
Reauthorized for 
5 more years and 
extended to 
voting tests and 
50% registration.
1975:
Reauthorized for  
7 more years and 
extended to 
include 50% 
turnout.  “Test or 
Device” = English 
only. AZ added.



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4
1982: 
Reauthorized for 
25 more years 
and amended the 
bailout provision



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4

2006: 
Reauthorized for 
25 more years 
and expanded to 
include changes 
with any 
discriminatory 
purpose or which 
diminish a voter’s 
ability as citizens 
to elect their 
preferred 
candidate.



12-96 Shelby County, AL v. Holder

The disparity in 
how states are 
treated, and the 
autonomy of the 
states, weighs 
heavily in the 
ruling decision.



12-96 Shelby County, AL v. Holder

The Court 
cites  its ruling 
not only in 
Northwest, but 
also in the 
very recent 
Arizona v. 
ITCA



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4

Court narrowed 
scope from 
Section 5 to 
Section 4: the 
formula for 
coverage.



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4

.



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4

.



12-96 Shelby County, AL v. Holder

15th Amendment Refresher:

.



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4

.



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4

. Nutshell: we 
told you in 
Northwest to 
change Sec 4 
formula, you 
didn’t so we’re 
striking it 
down now.



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4

.

The Court 
defers to 
Congress 
to draft a 
new 
formula for 
Section 5 
coverage.



12-96 Shelby County, AL v. Holder

Justice Thomas disagrees:

.



12-96 Shelby County, AL v. Holder

Dissenting Opinions

.



12-96 Shelby County, AL v. Holder

.



12-96 Shelby County, AL v. Holder

.
This is perhaps 
foreshadowing 
what we will see 
now: 
lengthy, 
costly 
litigation.



12-96 Shelby County, AL v. Holder

.

Interesting in 
light of the fact 
that the addition 
of at-large 
districts were 
withdrawn from 
preclearance in 
recent years in 
Maricopa for the 
Community 
College Districts 
(more on this in 
a minute…)



12-96 Shelby County, AL v. Holder

.
The dissenting 
Justices looked 
at the most 
recent 
Congressional 
Reauthorization



12-96 Shelby County, AL v. Holder

.



12-96 Shelby County, AL v. Holder

.

Over 700 
submissions 
were denied 
between 
1982 and 
2006, and 
MORE
during the 
period of 
1982 to 2004 
than were 
denied from 
1965 to 1982



12-96 Shelby County, AL v. Holder

.

When asked 
for more 
information 
from DOJ 
more than 
800 
submissions 
were 
changed or 
withdrawn.



12-96 Shelby County, AL v. Holder

.
Almost 200 
jurisdictions 
have bailed 
out of 
Section 5 
since 1984



12-96 Shelby County, AL v. Holder

.

The dissenting 
Justices did 
not feel the 
Congressional 
power 
question was 
asked, nor 
answered.



12-96 Shelby County, AL v. Holder

Supreme Court Decision: 5-4



In the end, what does that all mean?

Maricopa County 

• Although we will no longer be writing 
and sending in voting changes to the 
Civil Rights Division, we will:
• Continue to make all changes 

with potential retrogression and 
discriminatory impact in mind, 
with all possible mitigations.

• Continue to prepare all reports, 
data collection & analysis as we 
always have.

• Continue our partnership with 
voter coalitions

It is 
important to 
note that 
every single 
submission 
by MCED 
was 
precleared, 
& rarely 
after the 
request for 
additional 
information.



In the end, what does that all mean?

Issues to address:

• In the past when a statutory 
submission was withdrawn or 
denied, the language was removed 
in the subsequent legislative 
session.

• Some states have already moved to 
enact those pieces of legislation:



In the end, what does that all mean?

Issues to address:

• There is an issue however in that the 
language relating to the MCCC at-
large districts were never removed 
from statute in subsequent sessions:



In the end, what does that all mean?

Section 3

• Section 3 of the VRA allows for 
jurisdictions to be placed under 
Section 5 coverage based on 
actions other than those 
established in Section 4 (which is 
the formula that was struck down).

• This could be the manner with 
which jurisdictions are placed 
under Section 5 as there does not 
appear to be the political will to 
create a new formula that would 
get passed.



In the end, what does that all mean?

Section 2

DOJ website



In the end, what does that all mean?

Section 2

DOJ website



In the end, what does that all mean?

Section 3

Similar to 
submissions 
under 
Section 5



In the end, what does that all mean?

Section 3



Questions?
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